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 1.  TIME:  9:00   CASE#: MSC15-00620 
CASE NAME: PACELLO VS. MERITAGE HOMES 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY AMERICAN ENGINEERING CONTRACTORS, INC. 
* TENTATIVE RULING: * 
 
Without opposition, the motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 
192 Cal.App.3d 1251, 1261 “[W]hen no one objects, the barebones motion which sets forth the 
ground of good faith, accompanied by a declaration which sets forth a brief background of the 
case is sufficient.”]) 

  

 2.  TIME:  9:00   CASE#: MSC17-00589 
CASE NAME: NERI  VS.  K2 HEALTH CARE 
HEARING ON MOTION FOR ORDER APPROVING PAGA SETTLEMENT (JOINT FILING) 
FILED BY AMABELLA NELSON, et al. 
* TENTATIVE RULING: * 
 
 Hearing required. 

The matter was first heard on May 23, 2019.  The Court raised a number of issues with 
respect to the settlement, and the parties have filed supplemental declarations addressing 
those issues. 

With respect to the dismissal of the class action allegations, counsel represents that at a 
case management conference on February 14, 2018, the judge assigned to this case at that 
time, the Honorable Barry Goode, advised that he would not certify a class.  Accordingly, 
counsel determine not to pursue the matter as a class action.  (A previously-filed First Amended 
Complaint still contained class-action allegations.)  A stipulation to allow a Second Amended 
Complaint was filed in June of 2018.  This is understandable.  The stipulation for leave to amend 
the complaint presented to the Court, however, stated only that its purpose “is to add as 
plaintiffs” four new individuals.   The Second Amended Complaint was not filed until January 23, 
2019.  The mediation session took place on May 24, 2018, but it is not clear when the 
settlement agreement, specifically or just in principle, was reached.   Regardless of whether a 
Declaration under CRC 3.770 should have been filed at that time, the Court now has the 
necessary information to evaluate the dismissal.   

Counsel now sets forth an explanation for the difficulties in prevailing, as well as in 
collecting on a judgment even if it is awarded. 

With respect to attorney fees, Counsel Sarah Wright’s Declaration states that her hourly 
rate is $490.  Although she produces no records or summaries of records, she states that her 
fees currently exceed $81,000, but that she is limiting the amount she will receive to $25,000. 

Counsel Bruce Nelson’s declaration states that the motion for order approving PAGA 
settlement was filed with LWDA on May 23, 2019.  He states that his hourly rate is $400, and 
that he has spent 190.40 hours on the case for a lodestar fee exceeding $76,000.  He also limits 
his fees to $25,000.  
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This still leaves a substantial question as to the use of the funds.  The wording of the 
agreement provides for the apportionment of the PAGA funds to the plaintiff employees, but 
does not describe the use of the remaining $142,000.  An unspecified amount will consist of 
litigation costs, which are not described.  In addition, this includes the costs of the settlement 
administrator, Simpluris, Inc., the amount of which is not estimated.  Counsel states that their 
lodestar fee would be $157,000, but that they are limiting their fees to $25,000 each, for a total 
of $50,000.  This leaves the use of the majority of the total payment unaccounted for.  Counsel 
need to properly describe the use of the funds. 

Nothing in the supplemental declarations addresses whether it is appropriate to include 

releases of a variety of claims that have no apparent relationship to the subject matter of the 

litigation.  It may be that counsel investigated these potential claims, and found that there were 

no such claims worth pursuing, thus making the release advisable.  The record does not reflect 

any such determination, however. 

 In her Declaration, Ms. Wright requests refund of the $1,000 complex case filing fee.  

No basis for the request is stated, and it is denied. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01539 
CASE NAME: MONTANO  VS.  AAA 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 

 Defendant moves for a protective order “establishing the sequence and timing of 

discovery[.]”  The proposed order submitted with the motion provides that plaintiff’s discovery 

“shall initially be limited to company-wide policies and practices concerning the Labor Code 

provisions at issue as well as Plaintiff’s individual work experiences.”  This would apply to all 

pending and future discovery.  “Any broader discovery” would be permitted only after the Court 

approves a “trial plan establishing that trial of Plaintiff’s PAGA claim would be manageable.”  

Only after the Court approves the trial plan would any other discovery, including a Belaire-West 

notice, be permitted.  

Defendant’s argument centers around “manageability,” with the goal being to “enable the 

Court to determine whether Plaintiff’s proposed definition of ‘aggrieved employees’ is amenable 

to a manageable trial, or if the definition should be narrowed to minimize the number of 

individualized inquiries required to prosecute the claim.”   

In considering the issue, three basic considerations are important. 

First, this is a PAGA action, not a putative class action.  (Arias v. Superior Court (2009) 

46 Cal.4th 969, 975 [class certification requirements do not apply in PAGA actions].)  Were this 

the latter, the issue of manageability would be a threshold determination before certifying a 

class, and the lack of manageability would be a basis upon which the scope of the action 

(including discovery) would be narrowed.  A plaintiff in a PAGA action, however, need not show 
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that he has suffered directly from the types of violations he alleges.  (Huff v. Securitas Security 

Services USA, Inc. (2018) 23 Cal.App.5th 745, 755.)  He need assert only that one violation has 

been committed against him.  (Id.)   

Thus, there is no express manageability requirement in this case.  It is possible, at least 

in theory, that the development of the case through discovery could establish so much difficulty 

in effectively managing the case that the Due Process clause would impose some limitations on 

the Court’s ability to proceed.  This eventual possibility, however, is not a basis upon which 

otherwise permissible discovery could be precluded or delayed at the outset. 

 There are a number of federal district court cases reaching different results on these and 

related issues, but this Court must be concerned primarily with published decisions of the 

California Courts of Appeal.  Many of the federal cases, however, recognize that the language 

and structure of PAGA preclude a court from establishing a threshold “manageability” 

requirement as it would in a class action.   

Second, under Williams v. Superior Court (2017) 3 Cal.5th 531, the court is not permitted 

to require plaintiff to make threshold showings of the merits of this case as a condition of 

proceeding to the next step in discovery.  The Code of Civil Procedure “does not authorize a trial 

court to interpose a proof of the merits requirement before ordering responses to interrogatories 

in the absence of any evidence of the burden responding would entail.”  (Id., at 550.) 

Third, both Williams, supra, at 549, and Code of Civil Procedure section 2019.020(b),             

authorize the Court to tailor “the sequence and timing of discovery for the convenience of the 

parties and witnesses and in the interest of justice.”  Accordingly, if the Court is presented with 

a proposed protective order that sequences discovery in a manner that is shown to lessen the 

burden and expense of discovery as a general matter, it may approve those limitations.  

Applying these considerations to this case, it appears that the Court cannot grant 

the motion. 

Defendant has not requested an order sequencing discovery in order to reduce burden 

or expense, or submitted evidence to support one.  Defendant relies simply on a description of 

the number of employees, workplaces, and job classifications it has.  Depending on the 

resources available to the defendant, and the manner in which such information is stored, this 

discovery could be quite burdensome and expensive to produce.  Or not.  Defendant has made 

no showing of burden or expense, or provided any information about what would be involved in 

responding to the discovery.  The basis for Defendant’s motion is to provide the opportunity to 

use the results in the first phase of discovery to preclude the plaintiff from further proceeding 

with the entire case as pleaded.  This is not supported by Williams or the other cases 

concerning PAGA claims. 

Accordingly, while the Court does believe that Belaire-West notice would be appropriate 

before disclosing private information to plaintiff, even under a protective order, Defendant does 

not seek such an order.  The motion is denied. 
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Defendant’s objections to certain evidence submitted by Plaintiff are overruled, because 

the evidence in question is not material to the Court’s ruling. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01692 
CASE NAME: NAVARRO VS. SHEA HOMES 
HEARING ON MOTION TO DISMISS OR COMPEL COMPLIANCE 
FILED BY SHEA HOMES, LP 
* TENTATIVE RULING: * 
 

Defendant Shea Homes, LP, (“Shea”) moves to dismiss, or alternatively stay, this action, 

based on the alleged failure of Plaintiffs to comply with the “SB 800” pre-litigation dispute 

resolution process (as modified by contract).  It alleges that the Notices provided by plaintiffs did 

not adequately describe the nature of the alleged defects. 

Plaintiffs allege that the notices were adequate, and Shea has improperly refused to act 

on them.  They argue that both sides agree that the matter is subject to arbitration, and that the 

issue of whether the notices are valid is a threshold issue of arbitrability, which should be 

decided by the arbitrator.  Accordingly, they seek an order compelling arbitration.  Shea argues 

that such relief cannot be granted in opposition to their motion, but only pursuant to a petition to 

compel arbitration.   

First, the parties agree that the relevant contracts establish a pre-litigation dispute 

procedure, with which they must comply.   

Second, there is no dispute that there is an applicable arbitration clause, which applies 

after the completion of the pre-litigation process (whether actually completed or ended by a 

party’s failure to comply with its duties under the process). The issue seems to be whether the 

Court itself should determine whether the Notices were sufficient (and if they were not, dismiss 

the case), or allow that issue to be decided by the arbitrator.   

The individual contracts provide in Paragraph 22.4 that “[i]f the Formal Claim Process 

does not result in a resolution of the dispute/action, or if a dispute/action is not subject to the 

formal Claim Process, the dispute/action shall be resolved through the Binding Dispute 

Resolution Procedures provided in Exhibit 7 to the Master Declaration.”  (Emphasis in original.)  

(While the Master Declaration is attached as Exhibit J to the Wilson Declaration, the version 

attached does not include Exhibit 7, i.e., the Binding Dispute Resolution Procedures.  Moreover, 

the reference to the process set forth in Paragraph 5.3 of the Master Declaration is not legible in 

the copy provided to the Court.  If legible copies of either document contain some language that 

differs from the reference in Paragraph 22.4, the parties should provide it to the Court.   Thus, it 

appears that the Binding Dispute Resolution Procedures cover any “dispute/action [.]” It has 

been held that where an arbitration contract covers “any claim, dispute, and/or controversy,” the 

issue of “who decides” what is arbitrable belongs to the arbitrator.  (Sandquist v. Lebo 
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Automotive, Inc. (2016) 1 Cal.5th 233, 245-248.) Accordingly, it appears that whether the 

Notices were adequate is an issue for the arbitrator. 

Shea has filed a motion to dismiss the arbitration before the arbitrator, alleging similar 

grounds to those alleged in this motion.  That motion also asserts that the Notices are not 

adequate, but does not appear to discuss the Notices in detail or ask the arbitrator to actually 

resolve the matter.  Without directing the arbitrator how to proceed, it would seem that a motion 

to dismiss the arbitration or some other procedure in which the arbitrator specifically decides 

whether the notices are sufficient is the proper manner in which to proceed. 

As to dismissal, Code of Civil Procedure section 930(b) authorizes a stay of proceedings 

as a remedy for failure to complete the pre-litigation process, and this is sufficient to accord the 

parties the necessary relief. 

As to the claim that the Court cannot grant the affirmative relief of compelling arbitration 

absent a formal petition to compel arbitration, Shea may be correct.  Under the circumstances, 

however, the Court can see no reason why, given this guidance, Shea would refuse to submit 

the initial decision of whether the Notices are sufficient to the arbitrator, given that all parties 

agree that arbitration, not court, is the manner in which the parties have agreed to resolve 

their disputes. 

The Court declines to award attorney fees to Shea, largely because it appears to the 

Court that the appropriate forum for determining whether the Notices are adequate is the 

arbitration, and Shea has resisted having that process go forward. 

 The motion to dismiss is denied.  The motion to stay is granted.  A Case Management 

Conference for the sole purpose of ascertaining the status of the arbitration is set for 

January 13, 2020. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-01828 
CASE NAME: MASS VS. THE PROPERTY SCIENCES 
HEARING ON MOTION TO DISMISS CLASS ACTION ALLEGATIONS AND CLAIMS 
FILED BY THE PROPERTY SCIENCES GROUP 
* TENTATIVE RULING: * 
 
Motion withdrawn by agreement of both parties at the 6/3/19 case management conference. 
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 6.  TIME:  9:00   CASE#: MSC19-00503 
CASE NAME: ABBINGTON OWNERS' VS. SHAPPELL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SHAPELL INDUSTRIES, INC., et al. 
* TENTATIVE RULING: * 
 
On the Court’s own motion, the matter is continued to June 27, 2019, 9:00 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC19-00668 
CASE NAME: KENNETH REBENSDORF  VS.  SYNGENTA AG 
HEARING ON APPLICATION OF STEPHEN TILLERY TO APPEAR PRO HAC VICE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-00668 
CASE NAME: KENNETH REBENSDORF  VS.  SYNGENTA AG 
HEARING ON APPLICATION OF ROSEMARIE FIORILLO TO APPEAR PRO HAC VICE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-00669 
CASE NAME: RONALD MANSFIELD  VS.  SYNGENTA AG 
HEARING ON APPLICATION OF ROBERT KING TO APPEAR PRO HAC VICE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Granted. 

 

 

 


